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Issue: Disparate Impact in Employment

Significance: The decision made it difficult for an employer to discriminate against non-minority
employees in order to avoid a lawsuit based on a claim of disparate impact on minority
employees. To justify such discrimination, the employer must demonstrate compelling evidence
that such a lawsuit is highly probable. there is a “strong basis in evidence” that the minorities
would likely prevail in a court of law.

Legal background
Title VII of the Civil Rights Act of 1964 prohibits racial and other group-based discrimination in
employment. In Griggs v. Duke Power Company (1971), the Supreme Court interpreted the law
as prohibiting a “disparate impact” in the employment of protected classes. The ruling held that
if an employment practice has a disproportionally negative effect on a group protected by the
act, the employer then bears the burden of demonstrating a valid business necessity for the
practice. Following a long controversy about the interpretation of the 1964 statute, Congress
amended Title VII with the Civil Rights Act of 1991, which explicitly incorporated the disparate
impact theory, requiring employers to show that all employment practices having a racially
disparate impact are “job related for the position in question and consistent with business
necessity.” Even if employers could make this demonstration, they might still lose in court if the
challengers could prove that a valid alternative practice would result in less racial disparity.
Critics of the 1991 statute charged that it tended to result in racial preferences, sometimes even
in quotas, because of the many problems in proving that employment practices and
qualifications are truly necessary and justified by the ambiguous concept of business necessity.

The Controversy
The Ricci decision began in 2003 when the Fire Department of New Haven, Connecticut,
administered a combination of written and oral examinations in order to determine which of the
firefighters would be promoted to the ranks of Lieutenant and Captain. The processes for the
exam were based on the contract between the city and the firefighters’ union. The city spent
$100,000 to pay a prominent consulting firm that specialized in personnel selection,
Industrial/Organizational Solutions (IOS), to develop and administer the examinations. In an
attempt to ensure that the examinations would not unintentionally favor white candidates, the
company wrote the questions below a tenth grade reading level. Out of 118 firefighters who took
the exams, nineteen met the qualifications for promotion, including seventeen who were white
and two Hispanics. None of the nineteen African American candidates scored high enough to
be considered for promotion. Before the promotions could take effect, it was necessary for the
Civil Service Board (CSB) to certify that the test results were not racially biased.

The CSB held a series of hearings to decide whether to certify the tests. Appearing at the
hearings, a representative of Mayor John DeStefano and several lawyers strongly advised the
CSB not to certify the tests, warning that they had produced a disparate impact on minorities,
which opened the city to a possible lawsuit under Title VI. The city, therefore, should look for
alternative tests that would result in the promotion of a larger percentage of minorities. An IOS
representative advised approval of the tests, which he claimed were “facially neutral” and well
designed to prevent bias. A representative from a rival company, however, testified that his
company was able to design a test that would not have such an “adverse impact” on minority
applicants. Black firefighters claimed that the exams were racially biased, whereas most of the
white firefighters disagreed, saying that they were based on information taken from “nationally
recognized” books and the fire department’s own rules and standard operating procedures.
Frank Ricci, who had obtained high scores, reported that he had studied eight to thirteen hours
a day in preparation for the test and that because of his dyslexia, he had made flashcards and
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paid an acquaintance $1,000 to put materials on audiotape. At the conclusion of the hearings,
the CBS voted 2-2 on the question of certification. The city decided to throw out the test results
and give a different test in the near future.

Eighteen of the disappointed firefights (seventeen whites and one Hispanic) who had
succeeded in the exams entered a federal lawsuit against the city and several officials, including
Mayor DeStefano. Among other grievances, the plaintiffs alleged that by discarding the results
of the exams, the defendants had engaged in racial discrimination in violation of both the Equal
Protection Clause of the Fourteenth Amendment and Title VII of the Civil Rights Act of 1964.
The city and the named officials responded that if they had approved the test results, they might
have been sued by the minority firefighters, based on the statutes and case law dealing with
disparate impact.

The District Court ruled in favor of the city. The case then went to the Second Circuit Court of
Appeals, where a three-judge panel, which included Judge Sonia Sotomayor, upheld the trial
court’s ruling with a per curium opinion of only eight sentences. A petition for an en banc
rehearing was denied by a 7-6 vote (Sotomayor’s vote with the seven would later be sharply
criticized). The firefighters appealed their case to the U.S. Supreme Court.

The Supreme Court’s Decision
In 2009, the justices, by a 5-4 vote, reversed the rulings of the two lower courts and held that
the city’s action in discarding the test results constituted racial discrimination against the
eighteen plaintiffs in violation of Title VII. Writing for the majority, Justice Anthony Kennedy
emphasized that the city did not have “a strong basis in evidence” that a lawsuit would be
successful. He found that the CSB hearing indicated that the city could have reasonably argued
that the tests were job related and consistent with business necessity, and that city officials had
ignored the evidence that supported the exams’ validity. Fear of possible litigation “cannot justify
an employer’s reliance on race to the detriment of individuals who passed the tests and
qualified for promotions.” Kennedy concluded that once a process had been initiated with clear
selection criteria based on good-faith attempts to avoid racial bias, the employer “may not then
invalidate the test results, thus upsetting an employee’s legitimate expectation not to be judged
on the basis of race.” To do so, without extremely good evidence that the test is discriminatory
“amounts to the sort of racial preference that Congress has disclaimed and is antithetical to the
notion of a workplace where individuals are guaranteed equal opportunity regardless of race.”
Kennedy’s opinion did not address the plaintiff’s claim that they had been denied their
constitutional rights under the Equal Protection Clause.

Although Justices Antonin Scalia and Samuel Alito jointed the majority opinion, they each wrote
separate concurrences. Scalia argued that the disparate-impact provisions of Title VII are
inconsistent with the guarantee of Equal Protection in the Fourteenth Amendment. These
provisions placed “a special thumb on the scales,” mandating employers to base their
employment policies on “racial outcomes,” which are equivalent to “quotas,” which have been
found by the Court to be unconstitutional. In conclusion, Scalia insisted that “the government
must treat citizens as individuals, not as simply components of a racial, religious, sexual, or
national class.” Justice Alito focused on the city’s reason for throwing out the tests. Finding
evidence in the record that that New Haven’s African American had put great pressure on the
CSB and city officials, he concluded: “The City’s real reason was illegitimate, namely, the desire
to placate a politically important racial constituency.”

In dissent, Justice Ruth Bader Ginsburg—joined by Justices Stevens, Souter, and Breyer—
wrote that the eighteen plaintiffs had “no vested right to promotion” and that other persons had
not received promotion in preference to them. Citing the racial disparities in the results of the
tests, she argued that “the record solidly establishes that the City had good cause to fear
disparate-impact liability.” The record showed, moreover, that the exams contained “multiple
flaws” that would likely meet the “strong basis in evidence” standard in a lawsuit. Ginsburg also
remarked that “the starkly disparate results” of the exams should be assessed against the
background of historical and continuing inequality in the New Haven fire department, in which
only one of the city’s captains was an African American. She also questioned whether an
emphasis on written exams was the best way to judge the effectiveness and leadership qualities
of firefighters.

Two years after the Court’s decision was Announced, New Haven agreed to pay Frank Ricci
and the other seventeen firefighters a $2 million payout. Much of the money would go to pay
lawyers’ fees and court costs. Certainly Ricci gave warning to employers that they should not
choose to disregard the results of a competitive test after it had been given, at least if the test
had been developed by a respected company. Nevertheless, it appeared that the Ricci decision
would have only limited influence on employment policies and practices. Under Title VII,
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employers would continue to have the obligation to defend all employment policies resulting in
racially disparate outcomes by demonstrating that the policies are job-related and necessary for
a successful business. But Ricci did signal that the majority of the Court would be disposed to
accept the results of tests based on conscientious, reasonable efforts not to discriminate, and
that employers would not be required to “dumb down” tests in order to avoid suits based on
disparate impacts. Perhaps the case also increased the general public’s disaffection with race-
conscious policies in employment, especially among persons who worried about “reverse
discrimination.”

See also
Affirmative Action; Disparate impact; Equal Protection Clause; Griggs v. Duke Power Company;
Race and Discrimination; Texas Dept. of Housing v. Inclusive Communities Project.
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